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DETAILED ACTION 

1. Claims 1-31 are presented for examination. 

Claim Rejections - 35 USC § 101 

2. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

3. Claims 1-19, 31 recites an "apparatus", "monitor"; however, it appears that the 
apparatus would reasonably be interpreted by one of ordinary skill in the art as 
software, per se, failing to be tangibly embodied or include any recited hardware as part 
of the apparatus. 

Claims 1-31 are rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. The current focus of the Patent Office in regard 
to statutory inventions under 35 U.S.C. § 101 for method claims and claims that recite a 
judicial exception (software) is that the claimed invention recite a practical application 
and not be directed to an abstract idea. Practical application is shown by physical 
transformation or must provide a useful, concrete, and tangible result. The invention, 
however, is not directed to executing task to tracking their current rate of completion, 
calculating the average of this completion rate and then comparing these values to 
further perform an action, but to the abstract concept of such and not to a practical 
application of this idea (see MPEP2106). 
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For instance, claim 20 details a comparison step and an action step wherein a 
current average rate of task completion is compared to an average of averages and if it 
is greater, the number of tasks is reduced. This is the idea of the invention and not a 
practical application wherein a plurality of tasks are executing on the system, then the 
system or a third-party entity measures and calculates the average of task completion, 
and however the average of averages is measured, wherein based on a comparison on 
these calculated values, the execution of some of the task is ceased, or a number of 
connections are removed. 



Claim Rejections - 35 USC §112 

4. The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

5. Claims 1-31 are rejected under 35 U.S.C. 112, first paragraph, as failing to 
comply with the enablement requirement. The claim(s) contains subject matter which 
was not described in the specification in such a way as to enable one skilled in the art to 
which it pertains, or with which it is most nearly connected, to make and/or use the 
invention. 

Claim 1 , lines 2-3, it is unclear how queues are used to track rate of task 
completions <i.e. is there a monitor that calculates rate of task completion at specified 
time intervals, and the result of the calculation gets queued up one after another?>. 
Furthermore, it is ambiguous as to what is meant by "a current rate of task completion" 
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<i.e. is it how much time it's taking to finish a task? Or is it the amount of tasks finished 
per second?>. Lines 4-5, it is unclear how the "average of the first queue" and the 
"average of the second queue" is calculated and compared <i.e. does each queue hold 
multiple data points? If so, do all data points in each queue get averaged after the 
queue has reached its maximum capacity? Are the entries averaged?> 

Claim 10, line 1, it is uncertain what "a FIDO monitor" is <i.e. what does FIDO 
stand for?>. Lines 2-3, it is unclear how one may obtain "an average rate of task 
completion" and an "average of the average rates of task completion" <i.e. Are 
instantaneous rate of task completion computed every second? And then these 
instantaneous rates get averaged to obtain "an average rate of task completion" at 
regular intervals? Then, at different intervals, all average rate of task completion data 
points existing at the end of the interval get averaged again for comparison? If so which 
data point from the multiple average rate of task completion does the average of 
average rates of task completion get compared to?>. Furthermore, it is ambiguous as to 
what is meant by "a current rate of task completion" <i.e. is it how much time it's taking 
to finish a task? Or is it the amount of tasks finished per second?>. 

Claims 20 and 31 have the same deficiencies as claim 10 above. 

6. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 
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7. Claim 4 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

A. The following claim languages are unclear and indefinite: 

i) Claim 4, it is unclear how this step is performed <i.e. What does it 
mean to add an average of a queue to another queue? What specific 
steps are performed to do this?> 

Claim Rejections - 35 USC § 103 

8. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

9. Claims 1-31 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Abbott et al., Patent No. 6,314,463 (hereafter Abbott) in view of Cooperative Scheduling 
of Tasks for Networked Uninhabited Autonomous Vehicles, Alvaro Gil Devin Passino, 
Andrew Sparks, IEEE, 2003 (hereafter Sparks). 
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10. As per claims 10, 20, 31, Abbott teaches a FIDO monitor comprising: a 
comparator to compare an average rate of task completion with a threshold (Column 26, 
lines 36-43); . 

the throttle to reduce the number of tasks executed by an apparatus coupled to 
the throttle if the average rate of task completion is higher than the threshold (Column 7, 
lines 50-61; Column 10, lines 24-28; Column 17, lines 39-49; Column 26, lines 36-43). 

Abbott does not specifically teach that the threshold is the average of the second 
queue, which is essentially the average of average rates of task completion over time. 

However, Sparks teaches a way of tracking the average of the averages of task 
waiting time for the purpose of setting a bound or thresholds on performance metrics 
that are used for cooperative scheduling on multi-tasking system performance (Pg 526, 
right column, second paragraph; Abstract). It would have been obvious to one having 
ordinary skill in the art at the time of the applicant's invention to modify the teachings of 
Abbott where number of connections are reduced if the average of task completion is 
larger than a threshold, with tracking the average of averages of task performance 
characteristics, as taught by Spark, such that bound (or the thresholds) on performance 
metrics are used for cooperative scheduling (abstract). 

11. As per claim 1 9, Abbott teaches wherein the throttle further increases the number 
of connections available if the average rate of task completion is lower than the average 
of the average rates of task completion (Column 8, lines 30-49). 
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12. As per claims 1, 12, 15, Abbott teaches an apparatus comprising: tracking a 
current rate of task completion (Column 24, lines 40-42; Column 26, lines 7-8); tracking 
an average rate of task completion overtime (Column 26, lines 3-4); 

a comparator to compare an average of the current rate of task completion and a 
threshold (Column 26, lines 36-43); 

a throttle to reduce the number of connections available on the apparatus if the 
comparator indicates that the average of the current rate of task completion is larger 
than the threshold (Column 7, lines 50-61; Column 10, lines 24-28; Column 17, lines 39- 
49; Column 26, lines 36-43). 

Abbott does not specifically teach using two queues to each track a current rate 
of task completion and an average rate of task completion over time. 

However, Abbott teaches using queues for the purpose of monitoring load 
information on the system (Column 14, lines 1-15). It would have been obvious to one 
having ordinary skill in the art at the time of the applicant's invention to modify the 
teachings of Abbott with using queues to track current rate of task completion and an 
average rate of task completion over time, because queues allow for a way to monitor 
load information on the system. 

Abbott does not specifically teach that the threshold is the average of the second 
queue, which is essentially the average of average rates of task completion over time. 

However, Sparks teaches a way of tracking the average of the averages of task 
waiting time for the purpose of setting a bound or thresholds on performance metrics 
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that are used for cooperative scheduling on multi-tasking system performance (Pg 526, 
right column, second paragraph; Abstract). It would have been obvious to one having 
ordinary skill in the art at the time of the applicant's invention to modify the teachings of 
Abbott where number of connections are reduced if the average of task completion is 
larger than a threshold, with tracking the average of averages of task performance 
characteristics, as taught by Spark, such that bound (or the thresholds) on performance 
metrics are used for cooperative scheduling. 

13. As per claims 2, 14, 17, 27, Abbott does not specifically teach wherein the first 
queue and the second queue are circular queues. However, it would have been obvious 
to one having ordinary skill in the art at the time of the applicant's invention to use any 
types of queue, which include circular queues. 

14. As per claims 3, 1 3, 25, Abbott teaches a timer to compute a length of time a 
connection is used (Table 2). 

15. As per claims 4, 16, 26, 29, Abbott does not specifically teach wherein the 
average of the first queue is added to the second queue. However it would have been 
obvious for one having ordinary skill in the art at the time of the applicant's invention to 
add the average into the second queue of averages since the second queue is . 
specifically used to track the average of averages. 
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16. As per claims 5, 18, 21, 23, Abbott teaches a trigger mechanism to trigger a 
comparison (Column 26, lines 36-44). 



17. As per claims 6, 24, Abbott does not specifically teach a powers array to indicate 
when to trigger a comparison to the trigger mechanism, the powers array being an 
exponentially increasing/decreasing function. However, it would have been obvious to 
one having ordinary skill in the art at the time of the applicant's invention to modify the 
teachings of Abbott with a power array since for any trigger mechanism, there needs to 
be an object that governs when the trigger starts. 

18. As per claims 7, 1 1 , Abbott teaches a sensitivity multiplier applied to the average 
of the second queue to affect reaction speed (Column 24, lines 24-27, lines 46-67). 

19. As per claim 8, Abbott teaches wherein the connections comprise network 
connections for sending messages, and wherein the apparatus comprises a multimedia 
messaging service center (Column 6, lines 28-35; Column 7, lines 1-5). 

20. As per claims 9, 30, Abbott teaches wherein the rate of task completion tracked 
by the system comprises timing one subtask of a complex task, the subtask reflecting a 
load on the system (Column 26, lines 36-45). 
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21 . As per claim 22, Abbott does no specifically teach adjusting the comparison 
trigger based on results of a last comparison. 

However, it would have been obvious to one having ordinary skill in the art at the 
time of the applicant's invention to adjust the comparison trigger based on results of a 
last comparison since adjusting threshold triggers is generally done to accommodate 
dynamic changes in task management. 

22. As per claim 28, Abbott teaches wherein the average of the first queue and the 
average of the second queue are calculated when a comparison is triggered (Column 
25, lines 50-53; Column 26, lines 8-10, lines 36-43). 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to MengYao Zhe whose telephone number is 571-272- 
6946. The examiner can normally be reached on Monday Through Friday, 7:30 - 5:00 
EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Meng-Ai An can be reached on 571-272-3756. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 




LEWIS A. BULLOCK, JR. 
PRIMARY EXAMINER 



